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MEVYOKANDUM TO MEMBERS ADVISORY COMMITTEE ON CRIMINAL RULES

FROM¢ John C. Pickett, Chairman

1., Attached are proposed amendments and proposed Advisory Committee
Notes with reference to Rules 4, 15, 17,18.2,33, 24, 28-31, 33-35, 45, 49,
54-56, I have discussed these proposals with Professor Barrett and we are agreed
that an attempt should be made to secure committee approval without further
discussion at a committee meeting,

2. Will each of you write to me and indicate as to each rule whether
or not you agree to the inclusion of the rule and comment on its present
form in the temative draft which will be circulated (hopefully next fall)
for comments by the bench and bar. Minor drafting suggestions will be
welcomed,but unless serious disagreements of policy are raised which
appear to demand committee discussion,it is my thought that a majority
vote in favor of the rule will place it in the Tentative Draft, A majority
vote against the rule will place it on our agenda for further discussion,
Remember that we are deciding at this time only that the proposal is
wo;th enom¢,H n_sub . 301 formulated to justify

g it as a tentative committee prOposal, Ample opportunity for
radrafting and reconsideration will be afforded after comments have been
received, Only by submitting proposals for such comments can we hope to
get the detajled criticism from those involved in the daily use of the
rules that is essential to arriving at definite conclusions.

3+ On the agenda for our next meeting will be discussion of the im.
portant and difficult problems involved in Rules 5, 6, 26A, 8, 11, l4A,
16, 17A, 32, 37, 44, 46, Professor Barrett will have a new draft for
circulation on these rules early in the summer. In the meantime any
comments that any of you have on the latest draft re each of the above
rules should be sent to Professor Barrett so that he can consider them
in the process of formulating the new draft,

4, We recommend that at this stage of the work of the committee no
changes should be proposed for the following ruless 1.3, 7, 9, 10, 12, 13,
14, 22, 25-27, 36, 38-43, 47, 48, 50-53, 57-60. For the latest explanation
of the reasons for not proposing changes in these rules, see the document
submitted by the Reporter entitled: Summary of Proposals for Discussion
at April Meeting. Since ours is a continuing committee future consider-
ation of any of these rules is not foreclosed, It seems desirable, how-
ever, that we now focus our work enough to permit the preparation and
circulation of a draft early next fall,




5. It is also our proposal that the Committee should circulate and
comment o0a only changes proposed and not on changes considered and
rejected. Ultimately the Supreme Court and the Congress will act only
on the changes we suggest and it seems better that we not prejudice the
future by making a record of committee decisions not to act.
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kules proposed for committee vote as to whether
they are ready to include in the Tentative Draft

to be circulated to the bench and bar,
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Rule 4. WARRANT OR SUMMONS UFON COMPLAINT

(a) Issuance. If it appears from the complaint, or from en affidavit

or affidavits sworn to before a commissioner or other officer empowered to

commit persons charged with offenses against the United States and fiied

with the complaint, that there is probable cause to believe that an offense

has been committed and that the defendant has committed it, & warrant for
the arrest of the defendant shall issue to any officer suthorized by law

to execute it. Upon the request of the attorney for the government a sum-
mons instead of a warrant shall issue. More than one warrant or summons

may issue on the same complaint. Tf a defendant f{eils to appear in response

to the summons, a warrant shall issue.

ADVISORY COMMITTEE'S NOTE

Subdivision (a). As presently written subdivision (&) requires that

the complaint shall show "probable cause to believe that an offense has
been committed and that the defendant has committed it" before a warrant

of arrest can issue. In Giordenello v. United States, 357 U.S. 480 (1953)

it was held that to support the issuance of a warrant the complaint must
contain in addition to a statement "of the essential facts constituting the
offense” a statement of the facts relied upon by the complainant to estab-
lish probable cause. The amendment proposed here would not change the
basic holding in the Giordenello case but would permit the complainant to
state the facts constituting probadble cause in & separate affidavit (simi-

lar to the affidavit required for a search warrant under Rule Ul) in lieu

of spelling them out in the complaint.




RULE 18
DEPOSITIONS

(a) when Taken., If it appears that a prospective witness may be
unable to attend or prevented from attending a trial or hearing,
that his testimony is material and that it is necessary to take his
deposition in order to prevent a failure of justice, the court at
any time after the filing of an indictment or information may upon
motion ef-a-defendant and notice to the parties order that his
testimony be taken by deposition and that any deslgnated books,
papers, documents or tangible objects, not privileged, be produced
at the same time and place, If a witness is committed for failure
to give bail to appear to testify at a trial or hearing, the court
on written motion of the witness and upon notlice to the parties may
direct that his deposition be taken, After the deposition has been
subscribed, the court may discharge the witness,

(g) At Instance of the Government.or Witness, The following ad-
ditional requirements shall apply if the deposition ig taken at the
instance of the govermment or a witness, The officer having custody
of a defzndant shall be notified of the time and place set for the
examination, and shall produce him at the examination and keep him
in_the presence of the witness during the examinatiion, A defepdant
not in custody shall be given notice and shall have the right to be
present at the examination, The government shall pay to the defendant's
attorney and to a defendant not in custody expenses of travel and
subsistence for attendance at the examination.,

ADVISORY COMMITTEE!'S NOTE

Subdivision(a) is revised to permit the government to take
depositions for the same reasons as the defendant,

Some twenty-two jurisdictions permit depositions to be taken
by the prosecution, some with limitations as to classes of cases
or a requirement of consent by the defendant, See listing in
5 wWigmore, Evidence ;1389 n. 6 (3rd ed. 1940); Mo. Sup.Ct. Rule
25.13, Wigmore cites numerous decisions upholding the constitutiona
ality of such provisions. Id. at n. 4,

or a witness,

Provision is made in 2 new subdivisipn (g) to protect the
right of the defendant to be present whegn a deposition is being
taken at the instance of the governmentl Provision is also made

for paying the expense of defendant and his counsel when a deposition
is taken at the instance of the povernment or a witness,




RULE 1%

SUBPUENA

(d) A subpoena may be served by the marshal, by his deputy or by

any other person who is not a party end who is not less than 18
years of age. Service ~f a subpoena shall be made by delivering

a ¢ py therecf to the person named and, gxcept the case cf

, §XCeDt in the case c:i @
pergon subpoenaed on bshalf of the gcvernment, by tendering t°
him the fee {-r 1 day's attendance and the mileage all-wed by law,

ADVIS RY CUMMITTEE'S N TE

Subdivision (d) is revised t» bring it into conformity with
28 UoSoCo \:1825. B
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RULE 18 i?“'@”f
DISTRICT AND DIVISION
Except as otherwise permitted by statute or by these rules, the prose-
cution shall be had in a distriet in which the offense was committed,
but-if-the-district eorsisis-of twe er-m-owe-divisiors-tke-tyial-shall-bse
had dn-a-davisior én-whieh-the-offense-was-cemmittede. The court shall fix
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the place of trial within the distric@,(ﬁf//ﬂ Y
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ADVISORY COMMITTEE!S NOTE

The amendment eliminates the requirement that the prosecution shall

be in a division in which the offense was committed and vests discretion
in the court to fix the place of trial at any place within the district.

The Sixth Amendment provides that the defendant shall have the right
to a trial "by an impartial jury of the State and district wherein the :
crime shall have been committed, which district shall have been previously %
ascertained by law. ., . ."™ There is no constitutional right to trial

within a division. See Barrett v, United States, 169 U.S. 218 (1898);

United States v. Anderson, 328 U.S. 699, 704, 705 (1946): McNealy v.

Johnston, 100 F.2d 280, 282 (9th Cir. 1938); Carrillo v. Squier, 137 F.2d

643 (9th Cir. 1943); Lafoon v. United States, 250 F.2d 958 (5th Cir.1958).
The existing requirement for venue within the division in which the

offense was committed may result in undue delay ir the disposition of crim-

inal cases in situations in which the court holds only brief and infrequent

terms within particular divisions. This delay is particularly serious if the

defendant is unable to secure his release on bail. The matter is further

complicated by the existence in some districts of so-called "non-statutory

divisiors " which are held not to fall within the venue limitations of
Fule 18. Ippolito v, United States, 223 F.2d 15 (5th Cir.,1955);_Cagnina v,
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RULE-19 -

vy

TRANSFER.WATHIN THE DISTRICT-

In-a=déstreéct eonststing-of ¢we er-more divisiens the arvatgnment
may be-hedy & plea-cmteredy she sriai sonducted er-sentemnce impoeed,-if

the deferdani eomsenisy an-any-divisiorn and at-any-time.-

ADVISORY COMMITTEE'S NOTE

Rule 19 is deleted as unnecessary in view of the amendment to
Rule 18 elimina-ting venue in the divisions.
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TRANSFER FROM THE DISTRICT FOR PLYA AND SENTENCE

(a) Indictment or Information Pending. A defendant arrested oy held in a

district other than that in which the indictment or information is pending
against him may state in writinz , afsew weeeiviéng a eopy-of $he indietment
er-infermatiens that he wishes to plead guilty or nolo contendere, to waive

trial in the district in which the indictment or information is pending and

to consent to disposition of the case in the district in which he wae arsested
is held, subject to the approval of the United States Attorney for each district.
Upon receipt of the defendant's statement and of the written approval of the
United States Attorneys, the clerk of the court in which the indictment or
information is pending shall transmit the papers in the proceeding or certified
coples thereof to the clerk of the court for the district in which the defendant

is held and the :_¢ =:zution shall continue in that district.

A defendant arrested on a warrant

issued upon a complaint in a district other than the district of arrest may state

in writing that he wishz- to_pleac gullty or nolo contendere, to waive tris}l

in the district in which the warrant was issued and to consent to disposit.ion

of the case in the district in which he was arrested, subiject to the approva

of the United States Attorney for each district. Upon receipt of the defen-

dant$ statement and of the written approval of the United States Attorneyvs and

upon the filing of an information or tne return of an indictment, the clerk of

the court for the district in whicl. the warrant was issued shall transmit the

papers in the proceedinz or certified copies thereof to the clerk of the courf

for the district irn which the deferdant was arrested and the prosecution shall

continue in that Jistrict, whepn the defendant is brought before the court

to plead to an infcormatisn fileg i the district where the warrant was lsgsued,




he may at that time waive indictment as provided in Rule 7. and the prosecution

may continue based upon the information originally filed,

{¢) Effect of Mot Guilty Plea., If after the proceeding has been transe

ferred pursuant to subdivision (a) or (b) of this rule the defendant pleads

not guilty, the clerk shall return the papers to the couri in which the
prosecution was commenced and the proceeding shall be restored to the docket
of that court. The defendant's statement shall not be used against him
unkess-he was wepresenied by-ceumsel-whem it-was-mads,

(d) Juveniles.

p &‘,@Q/A((“lizﬁimﬁc\-d[(l(&d\s uff“‘vef/
by deatn,or,life,imorlfonmentwmaﬁﬁw1u‘ LLE L O1 Ag,,ﬁﬁrt consent to_

e_procceded against as_a juvenile delinquent i
arrestec or held, The consentbhall be gi en 1}

shall be received by the court only after it has fully apprised him of his

ghts, including the right to

be_returned to the

alleged to have committed the act, and of ithe consequences_of such consent,

ADVISORY COM/ITTEE!'S NOTE

Fresent Rule 20 has proved to be most useful. In some districts, however,
literal compliance with the procedures spelled ocut by the rule has resulted
in unnecessary delayg in the disposition of cases, This delay has been par-
ticularly troublesome where the defendant is arrested prior to the filing of
an indictment or information against him, Jee, e,g., the procedure described
in_Dorwovan v, Upited States, 205 F.zd 557 (C.A.10, 1953). Furthermore, the
beriefit of the rule has not been available to juveniles electing to be proc-
eeded against under 13 U.5.C. ;. 5031-5037. In an attemnt to clarify and
simplify the procedure the rule has been recast into four subdivisions,

Subdivision (a). This cubdivision is intencded to aprly to the situation
in which an indictment or informgtion is pending at the time at which the
defendant indicates his desire tg have the transfer made. “= 2=emimmnia




=re made to the present language of the rule. In the fiis: sentence the words
"or held" are added and the words "is held" substituted for the words "was
arrested”" to make it clear that a person already in state or federal custody
within a district may request a transfer of federal charges pending against
him in another district. See 4 Barron, Federal Practice and Procedure 146
(1951). The words "after receiving a copy of the indictment or information®
are deleted, The defendant should be permitted if he wishes to initiate
transfer proceedings under the Rule without waiting for a copy of the in-
dictment or information to be obtained. The defendant is protected against
pre judice by the fact that under subdivision(c) he can, in effect, rescind
his action by pleading not guilty after the transfer has been completed,

Subdivision (b), This subdivision is intended to apply to the situation
in which no indictment or information is pending but the defendant has been
arrested on a warrant issued upon a complaint in another district. Under
the procedure set out he may initiate the transfer proceedings without
waiting for the filing of an indictment or information in the district where
the complaint is pending. Alse it is made cleat that the defendant may vali-
date an information previously filed by waiving indictment in open court
when he is brought before the court to plead. See United States v Eagt,

5 F.R.D, 389 (N.D. Ind. 1946). Here again the defendant is fully protected
by the fact that at the time of pleading in the transferee court he may then
refuse to waive indictment and rescind the transfer by pleading not guilty.

Subdivision(c). The last two sentences of the existing rule are included
here, The last sentence is amended to forbid use of the defendant s state-
ment against him whether or not he was represented by counsel when it was
made. Since under the amended rule the defendant may make his statement
prior to receiving a copy of the indictment or information, it would be
unfair to permit use of that statement against him,

Subdivision(d). Under 18 U.S.C. § 5033 a juvenile who has committed an

act in violationof the law of the United States in one district and is ap-
prehencded in another must be returned to the distgict "having cognizance of
the alleged violation" before he can consent to being proceeded against as
a juvenile delinquent, This subdivision will permit the juvenile with the
approval of the court to consent to be proceeded against in the distriect

in which he is arrested or held.
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a defendant, OSee, e.g., United States v. Choate, 276 F.2d 724 (5th Cir.1960).

The amendment makes it clear that where one of several offenses charged was
committed in more than one district the court has diseretion on motion of
the defendant (1) to sever that offense and transfer it, (2) to transfer all
of the offenses charged, or (3) to refuse to transfer any of the offenses,
The amendment also eliminates references to divisions in accordance with the
amendment to Rule 18,
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RULE 23

TRIAL BY JURY OR BY THE COURT
(¢) Trial Without & Jury. In & cese tried without & jury
the court ahall maske & general finding and shall in addition on request

?ind the facts specially. If en opinion or memorandum of deelsion is filed,

it will be sufficient if the findingg of fact Bppeer therein,

ADVISORY COMMITTEE'S NOTE

Thils amendment adds to this rule & provision sdded to Civil Rule
52(a) in 1946.
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TRIAL JUROES A / _
l ’l (e) Alternate Jurors. The court may direct that not more th&aé;:é Jurors

At
' in addition to the regular jury be called and impanelled to sit as alternate

Jurors, Alternate jurors in the order in which they are called shall replace
Jurors who, prior to the time the Jury retires to consider its verdict, become

r.are_found to be unable or disqualified to perform their duties, Alternate

Jurors shall be drawn in the same manner, shall have the same qualifications,
shall be subject to the same examination and challengeg ,shall take the same
oath and shall have the same functions, powers, facilities and privileges as
the regular jurors. An alternate Juror who does not replace a regular juror
shall be discharged after the Jury retires to consider its verdiet. Each
slde is entitled to 1 peremptory challenge in addition to these otherwise
allowed by law if 1 or 2 alternate Jurors are to be impanelled, amd 2

peremptory challenges if 3 or 4 alternate jurors are to be impanelled,

y challenges if 5 or 6 alternate jurorg are to be impanelled,

The additional peremptory challenges may be used against an alternate Juror
only, and the other peremptory challenges allowed by these rules may not be

used against an alternature Juror,

ADVISORY COMMITTZE'S NOTE

Experience has demonstrated that four alternate jurors may not be enough
for some lengthy eriminal trials. See, e,g., United States v, Bentvena,
288 Food 442 (2nd Cir. 1961). The amendment to the first sentence increases
the number authorized from four to six. The fourth sentence is amended to

provide an additional peremptory challenge where a fifth or sixth alternate
Juror is used,

The words “or are found to be" are added to the second sentence to make
it clear that an alternate juror may be called in the situation where it is

first discovered during the tria] that a juror was unable or disqualified to
perform his duties when he was sworn.
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AXPRFT WITL 2255 AVO TUTHREPRETERS

(a) Zxpert #itnesses, The court may order the defendant or the government or

both to show cause why expert witnesses should not be appointed, and may
request the parties to submit nominations. The court may appoint any expert
witnesses agreed upon by the parties, and may appoint witnesses of its own
selection. An expert witness shall not be appointed by the court unless he
consents to act. A witness so appointed shall be informed of his duties by
the court at a conference in which the parties shall have opportunity to
participate. A witness so appointed shall advise the parties of his findings,
if any, and may thereafter be called to testify by the court or by any party.
The court may determine the reasonable compensation of such a witness and
direct its payment out of such funds as may be provided by law. The parties may
call expert witnesses of their own selection,

(b) Interpreters, The court may appcin: an interpreter of its own selection

and may determine the reasonable compensation of such interpreter, and direct

its payment ovt of such funds as may be provided by law,
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COTITT 2T nlln

"This amenimer: was rtroposed by the Committee®on Court Adaministration and V/

Jupporting Fersonnel of the Courts and was
t

approves in principle by the
Judicial Conference at its Teptember 19€1 ses

sion., “hen the reports of

trose committeec and the action of the Conference are available, a note
will be draftel reflecting the reasons given by ther for the action,’




RELE 29
MOTICN FOR ACUITTAL

(a) Motion for Judgment of Acquittal, HMotions for directed verdict are
abolished and motions for judgment of acquittal shall be used in their place,
The court on motion of a defendant or of its own motion shall order the entry
of judgment of acquittal of one or more offenses charged in the indictment
or information after the evidence on either side is closed if the evidence
is insufficient to sustain a convictiosn of such offense or offenses. If
a defendant's motion for judgment of acquittal at the close of the evidence
offered by the government is not granted, the defendant may offer evidence

without having reserved the right. If a motion for Judgment of acquittal is

made at the close of all the evidence, the court may reserve decision on

the motion, submit the case to the jury and deg¢ide the motion either before

the Jjury returns a verdict or after it returns a verdict of pullty or is

aving returned a verdict.

(b) Resewmvatéorn of-Decision on-“etior.-If a motien-fer-judgmeht ef-ag--
quittal is-made at-tke-close-of ald she evidensey the eourt may resewve
deoisien-~on the motien-,-submit she sase-te the jury-and-decide the motien-
either-befers the jury-returas-a-verdiet-oz aftes dt-returas-a-verdigt-of
gudldy-or is-disgharged without having-returned a wegdict,- If-the-metion
as-denized and the ease-is submities s0-the- juryy $he mosien-may-be wemewed
within 5 days-after-the-jury is-diselarged and may inelude in-the-alternative
a motion-fer.a-new-triale -If a wverdics f-guidty is-returned the eours nay
en-such motlen-set-agide-the-verdiet-and-order-a-new-trial-ow eniey Judgment

of-agquistal. -I§ mo-verdiet-is Festurned-the-court-nay-osder-a-new-trial-or

enier Judgment-of acquitial,-




(b) Motion after Discharge of Jury, If the jury returns a verdiet of

guilty or is discharged without having returned a verdict, a motion IOF

udement of acquittal may be made or renewed within 9 days after the jury

not exceeding 5 da [ﬁifé.&;;

is discharged or within such further time as the court may fix during the

5.day period, If a verdict of guilty is returmed the court may on_such

motion set aside *he verdict and enter judgment of acquittaly If no verdict

is returned the court may enter judgment of acquittal, It shall not be

necessary to the making of such a motion that a similar motion hag been made

prior to the submission of the case to the jury, A motion for new trial

shall be deemed to include a motion for judgment of acquitial as an alternative.

ADVISCRY COMAITTEE®S NOTE

Subdivision (a). The entire section is recast by the amendment to treat
motions made before the case has gone to the jury in this subdivision and
those made after discharge of the jury in subdivision (b). In line with this
modification, the first sentence of the original subdivision (b) is added to
subdivision (a).

Subdivision (b). The amended subdivision makes several changes in the
existing procedure, A motion for judgment of acquittal may be made after
discharge of the jury whether or not a motion was made before submission to
the jury. Unlike the comparable situation in civil cases it seems unlikely
that the courts would hold that the government as the deferdant has a cone-
stitutional right te a jury trial which would prevent the court from direct-
ing an acquittal on a post-verdict motion. See Adams v, United States, ex rel,

MeCann, 317 U.S. 269 (1942); 65 Yale L. <. 103z (1956).

The time in which the motion may be made has been changed to permit the
judge to extend the time for not more than 5 days as is provided for motions
for new trial €Rule 33) and in arrest of judgment (Fule 34). See the discus.
sion under Rule 373,

References in the existing rule to the motion for a new trial as an
alternate to the motion for judgmenpt of acgquittal and to the power of the court
to order a new trial have been eliminated. “otions for new trial are adequately
covered in Rule 33, Also the existing wording is subject te the interpretation
that a motion for judgment of acquittal gives the court power to order & new

trial even though the defendant does not wish a new trial and has not asked for
one,
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It is provided that a motion for new trial shall be deemed to include a
motion for jndgment of acquittal. The defencant will always prefer an acquittal
to a new trial, and no need appears to require him to make a separate motion.




FULE 30

At the close of the evidence or at such earlier time during the triel
as the court reasonably directs, any party may file written requests that the
court instruct the jury on the law as set forth in the requests., At the same
time copies of such requests shall be furnished to adverse parties. The court
shall inform counsel of its proposed action upon the requests prior to their
arguments to the jury, but the court shall instruct the jury after the argum-
ents are completed. Lo party may assign as error any portion of the charge
or omission therefrom unless he objects thereto before the jury retires to
consider its verdict, stating distinctly the matter to which he objects and
the grounds of his objection. C(pportunity shall be given to make;gijection

out of the hearing or presence of the jury.

ASVIZORY CO.LIITTEZAS NOTE

The armendment makes it clear that the judge may ask the jury to with-
draw where necessary to permit full argument of objections to instructions.
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RULZ 33

NEW TRIAL
a-defendanid

The court on _motion of a defendant may grant a new trial tdfh;g if

required in the interest of justic If trisl was by the court without a

jury the court on motion of a defendant for a new trial may vacate the judg-

ment if entered, take additional testimony and direct the entry of a new
Judgment. A motion for a new trial based on the ground of newly discovered
evidence may be made only before or within two years after final judgment,
but if an appeal is pending the court may grant the motion only on remand of
the case. A motion for a new trial based on any other grounds shall be made
"} within 5 days after verdict or finding of guilty or within such further time

Vol
2&“A,L(L{<liif exceeding 5 dai;;}s the court may fix during the 5-day period.

- 4

ADVISORY COMMITTEE'S NOTE

The amendment to the first two sentences are designed to make it clear
that a judge has no power to order a new trial on his own motion, that he
can act only in response to a motion timely made by a defendant. Problems
of double jeopardy arise when the court acts on its own motion. See
United States v, Smith, 331 U.S. 469 (1947).

The amendment to the last sentence restricts to 5 days the extension
of time in which to move for a new trial. It appears desirable to so 1imit
the time in order that the motion must be made within the 10 day period in
which it will serve to extend the time for appeal. See Rule 37,

Suggestions that the time in which motions must be made under this rule
be lengthened and under Rule 34 have been considered but not approved. Such
motions are normally made and disposed of prior to the entry of Judgment.
Since they can be made in simple form and since the court has power to
extend the time for 5 days where reason appears, good policy would appear
to favor kerping the time limits short in order to avoid delay in the dis-
position of criminal cases. It is true that practical problems may arise
where the defendant is not represented by couns—=1 at the time of Judgment
or plea, The remedy for these problems, however, would appear to lie in the
direction of providing counsel rather than in the direction of extending the
time in which these motions can be made. State law generally provides for
gvery short time periods. See American Law Institute, Code of Criminal

Procedure 1040-1042, 1076-1077 (1931). Some staes even require that they
be made and disposed of prior to the entry of judgment. See, e,2., Cal,
Pen. C. 53 1182, 1185’ 12020
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Tre words "on motion of a <efendant' are added to ~are 21 ar =7
in hule 23, that the court may act only pursuant to a timely =2t1cr Ty the
defendant.

The amendment %o the secont section is d27igned o 2l3 soan anriguity
in the rule as originally 3raftea. In Lott v. “nited -tates, 77 " .2, 421 (1961)
the Zupreme Court held that whern a defendant pleaded rcolo conten”ere the time
in vwhich a motion could be made under this rule did not regin to run until
entry of the judgment. The Court held that such a plea was not a "determina-
tion of guilt." No reason of policy appears to ustily having the time for
making this motion commence with the verdict or finding 2f gullt but not with
the acceptance of the plea of nolo contendere cr, possxbly, the tlea »f zu
The amendment will change the result in the Lott case anc nma<e the oeriods
uniform,

[ N

For a discussion of the tire peri>is ces ioviesry Io--ittee 2te t3 Sule 33,
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4 hi~ an cpportunity to make a statement
e %z{a), The majority of the Court said
ie *2> permit correction at any time of
ne errors sccurring at the trial or other
5f +tre senterce." The dissenting Jjustices
. in an illegal manner -- whether the amount
b : . nmer w1t concstitutes an additional violation of
law or o2t -- wWoul: ke recognized ac an ‘'illegal sentence! under any normal
reslirg 30 wne wncllsh languace,t

the procedures of Rule
f the presence of the
»e so fundamental as to

indefinite time in which
+2 4ay period for raising
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RULE 45
TIME

(a) Computation. In computing any period of time the day of the act

or event after from which the designated period of time begins to run de
ghall not te be included, The last day of the period so computed de-te
shall be included unless it is a Saturday, a Sunday, or legal holiday,
in which event the pariod runs until the end of the next day which 1is
reddthor ot a Saturday, a Sunday, mer or a legal holiday. When & period
of time prescribed or allowed is less than 7 days, intermediats
Sa&urdgxs, Sundaya and lega] holidays shall be excluded in the computation,

ehalﬁ bel&éey-ekel& be- eeasééepedeas other-days-ard-net-as-a-hotiday.

S ays Washingt —

(b) Enlargement, Wwhen an act is required or allowed to be done at
or within a gpecified tims, the court for cause shown may at any time in
its discretien (1) with or without motion or notice, order the period en-
larged if sppdleation pequest therefor is made bsfore the expiration of
the paried originally prescribed or as extended by a previous order or
(2) upon motion pade after the expiration of the spsci reriod
the act to be done aftep-the-expbration-of-Lhe- sssessseé~psséed £ the
failure to act was the result of excusable neglectj but the court may not
enlapge-the-~-popied oxtend the time for taking any action under Rules 29,
33, 34, and-35,-oncept-as-otherwise-provided-in-4hese-ruless-op-the-porded
fop-taking-an-appeal 35, 37(a)(2) and 39(c), except and to the extent and
under the conditions stated in them,

(¢) Unaffected by Expiration of Term, The period of time provided
for the doimg of any act or the taking of any proceeding is not affacted
or limited by the gontinued existence or expiration of a term of eourt,
The gontinued existence or expiration of a term of court in no way affects
the power of a court to do any act in a criminal proceeding.

ADVISORY COMMITTEE'S NOTE

Subtdiyision (a)t This amendment is designed to conform the subdivision
with the amendmente proposed for the comparable proviaion in Civil Rule 6(a)
! ' 1R raac) = ), A !:,, 2 . Shcd -, '. D - 5 208

made effective in 1948 to the compareble provision in Civil Rule 6(b) One
of these conforming changes, substijuting the words "extend ths time" for the
vorda "enlarge the paricd" will clapify the ambiguity which gave rise to ths




decision in United States v, Robinson, 361 U.5. 220 (1960) . The amendment also,
in connection with the amendments 1o Rules 29 and 37, makes it clear that the

only circumstances under which extensionscan be granted under Rules 29, 33, 3~
35, 37(a)(2) and 39(c) ere those stated in them,

Subdiyision §c): The amendment conforms the subdivisio

n to the amendments
made sffective in 19

48 to the comparable provision in Civil Rule 6(c).
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RULE 49

SERVICE AND FILING OF PAPERS - ﬂw(
- 0 HE
(a) Service: When Required. Wwritten motions other than those which are heard\\b\‘:{y
ex parte, written notices, designations of record on appeal and similar papers /
shall be served upon the-adverse-parties each of the parties,

(c) Notice of Orders. Immediately upon the entry of an order made en a written
motion subsequent to arraignment the clerk shall mail to each partyaffeeied
&hepeby a,ngtlce thereof and shall make a note in the docket of the mailing.
ﬁlnotiqe of the entry by the clerk does not affect the time to ap {
or relieve or authorize the court to relieve a party for failure to appeal /25¥;Kﬁfbf
within the time allowed. except as permitted in Rule 37(a)(2), ;&Sj,({f{)

ADVISORY COMMITTEE'S NOTE

Subdivision (a). The words "adverse parties" in the present rule introduce
a question of interpretation. When, for example , is a co.defendant an adverse
party? The amendment requires service on each of the parties thus avoiding
the problem of interpretation and promoting full exchange of information among
the parties, Cf. the amendment which has been proposed to Civil Rule 5(a).
Preliminary D;aft of Proposed Amendments to Rules of Civil Procedure for the
United States District Courts, October 1961,

Subdivision (b), The words "affected thereby" are deleted for the same
reasons that the change is made in Subdivision (a), Cf. the similar change
proposed in Civil Rule 77(d). Preliminary Draft of Proposed Amendmemts to
Rules of Civil Procedure for the United States District Courts, October 1961.
The sentence which isalded conforms the rule to a change made in Civil Rule
77(d) effective in 1948, The question has arisen in a number of cases whether
failure or delay in giving notice on the part of the clerk results in an
extension of the time for appeal. The "general rule" has been said to be that
in the event of such failure or delay "the time for taking an appeal runs from
the date of later actual notice or receipt of the clerk's notice rather than
from the date of entry of the order." Lohman v, United Ststes, 237 F.2d 645,
66 (C.A. 6, 1956). See also Rosenbloom v, United States, 355 U.S. 80 (1957)
(permitting an extension). In two cases it has been held that no extension
results from the fallure to give notice of entry of ?udgments (as opposed to
orders) since such notice is not required by Rule 49(d). Wilkinson v, United

States, 278 F.2d 604 (C.A.10, 1960), cert. den, 363 U.S, 829; Hyche v,United

States, 278 F.2d 915 (C.A. 5, 1960), cert. den. 364 U.S5. 881, In view of the
amendment to Rule 37(a)(2) permitting relief from default within 30 days after
expiration of the time for appeal, it seems desirable that any possibility of
an extension without time limit because of the clerk's failure to mail a
notice should be eliminated.
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RULE 54

APPLICATION ANU EXCEPTION

(a) Courts and Commissioners

(1) Courts. These rules apply to all criminal proceedings in the
United States District Courts;(;hich includejfhe Distoist-Court-for-the- L//
Jorritery echlaska;:ZLe District Court of Guaﬁ/ and the District Court y///
of the Virgin Islands; in the United States Courts of Appeals; and in the
Supreme Court of the United States; except that all offenses shall continue
to be prosecuted in the District Court of Guam and in the District Court of
the Virgin Islands by information as heretofore except such as may be required
by local law to be prosecutud by indictment by grand jury. The rules gover-
ning proceedings after verdict or finding of guilt or plea of guilty apply

in the United States District Court for the District of the Canal Zone,

(b) Proceedimgs.
(5) Other Proceedings., These rules are not applicable to extradition and
rendition of fugitives; forfeiture of property for violation of a statute of

the United States; or the collection of fines and penalties.,

in Rule 20(d) they do not apply to proceedings under Title 18, U.S.C. Chapter
403 -~ Juvenile Delinquency -- so far as they are inconsistent with that Chap-
ter. They do not apply to summary trials for offenses against the navigation
laws under Revised Statutes ¢§ 4300-4305, 33 U,5.C. §;: 391396, or to proc-
eedings involving disputes between seamen under Revised Statutes ¢§ 4079-4081,
as amended, 22 U.5.C, g 256-258, or to proceedings for fishery offenses

under the Act of June 28, 1937, c. 392, 50 Stat. 3z5-327, 16 U.S.C. § 7727721,

or to proceedings against a witness in a foreign country under Title 28, U.S.C.

s1784.
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ADVISORY CCiMITTEE'S NOTE

The change in subdivision (a) reflects the granting of statehood
to Alaska.

The change in subdivision (b) is made necessary by the new provision
in Rule 20(d),
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RECORDS Y /%1’;:{&Jg/??/
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The clerk of the district court and each United States cotmissioner shall
keep such records in criminal proceedings as the Director of the Administrative
Office of the United States Courts; with the approval of the Judicial Conference
of the United States, may prescribe, Am t . 0 kept
the clerk shall be k wn_as_the 'ori
things, shall be entered each o~yer orr)ud

1 _order ;mentvofitheﬂcQurt;“uThewéntryncfvan
order or judgment shall show the date_the notation is made.

ADVISORY COHMITTE%S NOTE

Under the amendment to Rule 37(a)(2) the crucial point from which the
time to appeal commences to run 1s the date of the actual notation of the
order-or judgment in the criminal docket. The change proposed here is to
require in the rules that such a docket be kept and that it show the dates on which
judgments or orders are noted therein. Cf. Civil Rule 79(a).
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- RULE 56

COURTS AND CLERKS

The court of appeals and the district court shall be deemed always
open for the purpose of filing any proper paper, of issuing and return
ing process and of making motions snd orders. The clerk's office with
the clerk or a deputy in attendance shall be open during business hours
on all days except Saturdays, Sundays, and legal holidays, but a dés A
goury msy provide by local rule or order that its clerk's off:

w_Year's Day, Washing '”Biiihdé7i4MemorialﬁDaff"*inﬁéfﬁf]fffi,&
r;,Veverans,Dax;mThanks;ivin; Day, and Christmas_Day, )

ADVISORY COMMITTEE% NOTE

The change ig in conformity with the change proposed in Civil Rule
7?(0) See Preliminary Draft of Proposed Amendments to Rules of Civil
edure :;;mt_thn;ted“Statea Digtgict Courts, October 1961,




